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                                           (the jury returned at 12:01)

                  THE COURT:  Is there any re-direct examination?

                  MR CONNOLLY:  No.

                  THE COURT:  Members of the jury, I called you back in for the purpose of excusing you for lunch.  There are one or two matters that I have to discuss with counsel that do not involve your presence.  So why don't you come back at 1:30 and hopefully we'll be ready to resume at that time.  Don't discuss the case.  Put it out of your minds.  Thank you.

                                       (The jury was in recess at 12:07)

           (Whereupon a chambers conference took place at 12:10)



THE COURT:  At the close of the proceedings yesterday I had initially indicated to Tom Connolly that I was going to require him to make an offer of proof as to the purpose for which -- let me back up.  He has listed and has issued subpoenas on Douglas Senecal, who is a defendant in a pending gross sexual misconduct case in Sagadahoc County Superior Court.  Mr. Connolly has also listed as a potential witness in this issue a subpoena on Jennifer Dox, a caseworker with the Department of Human Services.  I reconsidered my instructions to Mr. Connolly, which would
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have required him to make an offer of proof as to the purpose of the testimony of these two potential witnesses.  The reason Mr. Connolly objected was that it was his position that the State has unlimited resources in order to locate and bring in witnesses and other evidence to rebut the nature of the evidence that he intended to elicit from these two witnesses, I believe Monday of this week. 
      Let me state that present at this time are Eric Wright for the State in the instant case as well as Tom Connolly, and George Carlton for the defendant.  Joe Field is present as well as Mr. Marchese, David Marchese, an Assistant Attorney General, assigned to the Department of Human Services.

    Mr. Field has expressed concern by telephone earlier this week that his client was under subpoena and that he insisted on being present at any proceeding in which his client might be present.  I indicated to Mr. Field that I acknowledged his concerns during the telephone call and he should express his concerns for  counsel for the State and the defense, and he would be given adequate notice before his client was called to the stand for the purpose of testifying.

     My concern, the reason for my concern at the close of the day yesterday was that somehow or other the pending charges against Mr. Senecal might in some way be sought as a means of implicating Mr. Senecal to the Sarah Cherry murder. 
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And so for that reason I asked for an offer of proof.

   The hour is now 12:25 p.m., on March 16, and I'm now asking Mr. Connolly to make an offer of proof as to the purpose of calling Douglas Senecal as well as Jennifer Dox, and what he would anticipate their testimony to be or the area of inquiry that he would seek to inquire into if these two witnesses appeared in court and were allowed to testify.

       MR. CONNOLLY:  Your honor, I would intend to call Douglas Senecal as the next witness.  The State would make an objection as to relevancy, thus the offer of proof.

    The offer of  proof would run as follows.  Based upon the testimony that is in existence now from the mother of the decedent we know the following facts which are currently in evidence in the case.  The current facts are this,  already proven in this case, that is in 1983, Sarah Cherry, the victim in this case, was living in Jackie Crossman's, at the Crossman residence which is located in Bowdoinham, Maine where currently the family still resides and where on the day in question, July 6th, 1988 Sarah Cherry resided.



THE COURT:  Jackie, it that a man or woman?



MR. CONNOLLY:  Female  Currently 17 or thereabouts.



THE COURT:  She is the daughter of Sarah's stepfather?
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MR. CONNOLLY:  No. She is the daughter of -- yes, Sarah's stepfather.



MR. WRIGHT:  Doug Senecal's present wife?



MR. CONNOLLY:  Yes.



MR. WRIGHT:  Are Jackie's parents.



MR. CONNOLLY:  Yes.



THE COURT:  All right.



MR. CONNOLLY:  They lived together, Sarah Cherry and Jackie Crossman in 1983 according to testimony we have in evidence from the mother of Sarah Cherry.


Now, the defense in this case is that the defendant did not do it; at least in part that is the the defense.  In order to fully and fairly develop that defense it is necessary for the defendant to state a reasonable alternative perpetrator.


During the period of June and July of 1988, Douglas E. Senecal, who is married to Maureen Senecal, formerly Maureen Crossman, was under indictment in Sagadahoc County in docket number 88-119. It is a two count indictment alleging in count one, August 1st, 1983 is the date, that Douglas Senecal engaged in unlawful sexual contact with Jackie Crossman, who at that time had not yet attained her 14th birthday at that time.  Count two is an identical count with a different date of June 1st, 1983. 

         This indictment was returned by the Sagadahoc County grand jury on April fifth, 1988.  On April 8th, the defendant                                                                                                     
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was arraigned - excuse me, April 22 the defendant was arraigned, Douglas Senecal was arraigned.  Mr. Field represented him.  He pled not guilty.  Bail conditions were set.  Included amongst those bail conditions was that he  was to have no contact, direct or indirect, with Jackie Crossman.  Jackie Crossman was living as [sic] the Crossman residence with Sarah Cherry. 
      On June 20, 1988 the defendant was notified that this case was on the first page of the Sagadahoc County Superior Court jury trial list which was to commence with the calling of the list on July 14th; with jury selection to be from the 18th to the 22nd.  All motions for continuances would have to be filed according to the docket on July 8th, 1988.

     Now, on July 5, 1988, according to an affidavit filed in the criminal case, in Doug Senecal's criminal case - the affidavit was not filed until July 18th but it talks about conduct that occurred on July 5th - Jennifer Dox of the Department of Human Services was at the Senecal residence.  She conducted interviews with Doug Senecal, Maureen Senecal, Isaac Senecal and Aaron Senecal, who were the children.  The purpose of her July 5th, 1988 visit to the Senecal residence was to locate Jackie Crossman, who at that point was missing.  Her affidavit, which was submitted later - I'll explain the context in which it was submitted, Your Honor, obtained statements from the chidren and also obtained statements
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from the defendant in this action, the defendant Doug Senecal.  Statements that are of consequence include that to Jennifer Dox, that Maureen Senecal and Douglas Senecal assisted, facilitated, the removal of Jackie Crossman from the State of Maine so she would be unavailable to testify.  In addition, statements were obtained from the child, Aaron, nine years old, that Jackie had to leave the house and go quote: where it was safer, end quote.
    On July 6th, 1988, Sheriff Haggett, who is a witness in this case, David Haggett was investigating the disappearance of Sarah Cherry.  He filed a report which was used by Geoffrey Rushlau, an Assistant District Attorney, in a motion to continue, and that report reads in total as follows: On 7/6/88 at 2300 hours I was on the Lewis Hill Road in Bodwoinham investigating the disappearance of Sarah Cherry.  I met with Sarah's step-father Chris Crossman, who I learned is the natural father of Jackie Crossman.  I spoke with Chris Crossman about Jack's [sic] whereabouts.  And he told me that he had received a telephone call from Jackie about a week earlier, and she had told him that she was in San Diego, California and was staying in a YMCA close to the bus station.  She told Chris that her mother Maureen had paid her way to California.

   On 7/13/88, following the homicide, Detective Al Hendsbee received a telephone call from Bonnie Holiday, a
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Department of Human Services' worker.  Holiday advised that on the 12th of July she received a phone call from a quote, anonymous, end quote, informer.  The informer for the record is not anonymous but her name was not used in the report.  The callers names, there were two of them, Richard and Pam Babine. This female was expressing her feelings that Doug Senecal was involved in the Sarah Cherry homicide.
    The Department of Human Service worker advised Detective Hendsbee that Senecal had several allegations of sexual abuse against his daughter.  He was told wth reference to the Sarah Cherry case that Doug had allegations of sexual abuse against his daughters.  She indicated that the family is very violent.  She further indicated that Senecal "has been behaving real strange since the death; not sad but strange.  The whole family went to the funeral except for Doug Senecal."  The relationship between Doug Senecal and Sarah Cherry was then discussed, which the Court already understands.

    The  witness, Ms. Babine, stated she took a bicycle to Doug Senecal's house to give it to Senecal's daughter, and that Doug Senecal was shaking so badly that he couldn't hold the bike.  That occurred on 7/6 or 7/7/88.  The female stated that Sarah was found in Bowdoin behind a Tony's last name unknown, residence who used to do work for Doug Senecal. 



THE COURT: Start in begin with this statement.
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MR. CONNOLLY:  The female stated that Sarah was found in Bowdoin behind a Tony's last name unknown.


THE COURT:  Who said that Sarah was found in Bowdoin?



MR. CONNOLLY:  Pam Babine said that.  And that the area where she was found was owned by a person named Tony, who used to work for Doug Senecal.  


Detective Hendsbee's report concludes by Holiday, the social worker, advised that she, Holiday, had talked to this female before.  This female sounds crazy at time but the information is usually true.  Holiday remembers that this female had called at that time and one other time about Doug Senecal, who is her landlord, and gave information.  This girl would not release her name to Holiday at that time.


Now, I have  in the docket sheet for the Senecal case.  On July 15, 1988 a motion for continuance was filed by Geoffrey Rushlau, the Assistant District Attorney for the Sagadahoc County prosecutorial district, who alleges in the justification for the contiunuance, quote, he explains he wants a continuation for a period of time for quote Jackie Crossman, the victim, an essential witness is absent from this area and unavailable for hearing.  On information and belief this witness is outside of the State at least in part due to activity by the defendant and his family, and the State is unable to locate the witness.    
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Justice McKinley granted that motion to continue based upon the affidavit of Jennifer Dox and based upon the information provided by Sheriff Haggett.  On 7/26/88 the case was reset for jury trial in August of 1988, and on August 15, 1988 the same motion was filed to continue for the same reasons by Geoffrey Rushlau asking for a 90-day continuance.   Justice McKinley granted the continuance but ordered the case be tried within 90 days.  The case was subsequently scheduled for jury trial in the period of January to February.  Notices went out -- I'm sorry.  It had previously been set for October but the case had not been reached. It had been reached for a continuance again.  On 12/5/89 [sic - actually 1/25/89] Justice Carl O. Bradford was presiding.  The motion was granted based upon the unavailability of the witness, and Mary Riley was the court reporter.  The Court gave the opportunity for the District Attorney to file a motion to reconsider.


Two weeks prior to this trial Doug Senecal was served with a subpoena.  At the time he was served with the subpoena.  He requested counsel be provided to him or he contacted his counsel right away that evening at 8:30 or nine o'clock while my processor was there, and would not discuss the case with him claiming a fifth amendment privilege.  I was contacted the next morning I believe by Mr. Field's office, at which time Doug Senecal was made available as to both myself and Mr. Wright.
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THE COURT:  What day was that?



MR. WRIGHT:  Friday before trial.



MR. CONNOLLY:  I thought it was Thursday.



MR. WRIGHT:  Thursday or Friday before trial.



MR. FIELD:  It was Thursday.



MR. CONNOLLY:  Which would be March 2nd.  An opportunity to examine Douglas Senecal was provided and his wife, Maureen Senecal, was present.  No discussion of any issues relating to unlawful sexual contact or to any of the allegations made leading to the indictment were allowed by his attorney.  Those were the ground rules.  We had no alternative but to accept.


During the course of the discussion Douglas Senecal admitted that he drives a red small pickup truck, made other statements of relevance to the case involving his general background kind of information, relationship, size, weight, height, that kind of information, and he provided a list of persons with whom he claimed to have been with on July 6th, 1988.  There were a total of four.  He also provided some receipts, two receipts, one for a saw that he purchased and one for gasoline that he may or may not have purchased.   Each of the individuals with whom he provided information as to his alibi were checked by my investigator and not one of them can confirm his statement.  The only person that can confirm his whereabouts on that day is his wife, Maureen.
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Her period of exposure to him was between 12:00 and 1:30 according to her recollection on July 6th.  Mr. Senecal admitted to driving his small red Ford pickup to Bath and no further.  He admitted nothing further than that.


That is the essence of the offer of proof.  Inferences, conclusions, arugments based upon those facts, if the Court wishes, I could into.  I think that is the factual basis for the offer of proof.



THE COURT:  You better continue with your argument.



MR. CONNELLY:  Yes, sir.  Douglas Senecal was prohibited from contacting Jackie Crossman at the Crossman residence.  Sarah Cherry's closest friend was residing at the Crossman residence during the period of July 6th.  Sarah Cherry and Jennifer, who resides with the Senecals were best friends, and Sarah knew in advance that she was to baby-sit.  They visited together on July second and third together.  It a reasonable assumption - -



THE COURT:  Back up again and tell me who knew about Sarah Cherry's baby-sitting?



MR. CONNOLLY:  The testimony in this case already indicates that we don't know who exactly knew about Sarah Cherry's baby-sitting.  So I would say that there is a reasonable inference to be made that Doug Senecal could have known of her whereabouts and where she was baby-sitting on that day on the basis that Sarah Cherry's best friend lived  
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at the Senecal residence and Sarah Cherry told others that she was babysitting.


THE COURT:  You are talking about Jackie?



MR. CONNOLLY: No.



THE COURT: Sarah's best friend - - 



MR. CONNOLLY: Was Jennifer, who I don't know the exact relationship but she lives with the Crossmans.  She lives with the Senecals and she is a sister.



THE COURT:  Now, Jennifer is, she is a natural blood relative of Sarah or is she the sister of Jackie?



MR. WRIGHT.  She is the sister of  Jackie and the other daughter of Maureen Crossman, now Maureen Senecal, and Christopher Crossman.



MR. WRIGHT:  You mean Jessica.



MR. CONNOLLY: Yes.



THE COURT: So it's Jackie and Jessica?



MR. WRIGHT:  Yes.  Who were Christopher Crossman's and then Maureen Crossman's, now Maureen Senecal, two children.



THE COURT: I understand.  And it's your contention that Jessica was living in the Crossman residence at the time and would know of Sarah's baby-sitting on July 6th; is that correct?



MR. CONNOLLY:  No.  That she was living with the Senecals at the time but she visited with Sarah Cherry on 
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July second and third and therefore had an opportunity to know where she was baby-sitting.  She denies this.  But I think that goes to weight and not to the admissibility of any offer of proof.  Jessica will say that is not so; that she never told, but I think that is a question for the jury.  It is apparent that Doug Senecal could not go to the Crossman residence.  He was not allowed to if Jackie was there; otherwise he could.  There is was no prohibition from him going.  He was not to have any contact, direct or indirect, with Jackie.


Now, insofar as there  was DHS involved.  On July 5, 1988 for Doug Senecal with reference to Jackie Crossman and his pending charges of unlawful sexual contact, that places him in a situation where he's under significant pressure. He's right on the first page of the trial list coming right up within a week.  The Department of Human Services at that time on July 5th was looking for Jackie Crossman and was missing, and as far as I know is still missing.  That may not be true; I don't know.  I haven't been able to locate her despite attempts.  It's clear that Doug Senecal and Maureen Senecal somehow were involved in her leaving the State of Maine to avoid testifying.  That indicates there is some involvement on their part, deliberate action to prevent testimony in reference to the case. 
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THE COURT: By Jackie?



MR. CONNOLLY:  At least by Jackie.  The question is then, based upon what is in the DHS file, which I don't know, I don't know whether Sarah Cherry was a witness or not to that action because they were living together at the same time when this incident occurred.  I don't know whether or not there was any possibility that Doug Senecal - -



MR. FIELD:  Which incident?



MR. CONNOLLY: The 1983 incident which led to the indictment of Mr. Senecal.



MR. CONNOLLY:  I don't know whether or not that Doug Senecal may have wanted to talk to Sarah Cherry for other reasons; that he knew that he was not supposed to go to the Crossman residence; that he was aware of the Henkel residence due to conversation and would provide a motive for him going there. He drives a pickup truck that is - - 



THE COURT:  But at this point you say that he knew of the Henkel residence.  His only basis of knowing of the Henkel residence as a means of contacting Sarah Cherry would be through statements that he allegedly obtained or may have obtaned through Jessica, who has already denied it.  Denied making any discussion whatsoever of knowledge of Sarah's whereabouts, that are [sic] she would be baby-sitting and/or that she would have told anybody that Sarah was going to be baby-sitting. 
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MR. CONNOLLY:  That's if that is believed.  Based upon what the mother has testified to in this trial Sarah told several people.



MR. WRIGHT:  No. Sarah told one friend, Julie Wagg.  The testimony is Julie Wagg - -



MR. CONNELLY:  I disagree. I think that is a reasonable assumption for the jury to make. It goes to weight, not admissibility.



THE COURT:  I think it goes beyond weight, Tom, with all due respect, because what we've got here is nothing but sheer speculation.  Before I make my ruling on this I want you to carry your argument right through, then I will hear from Mr. Wright, than I will hear from Mr. Field and finally I will hear from Mr. Marchese.



MR. CONNOLLY:  As I indicated at the beginning of my offer of proof, if this defendant, Dennis Dechaine, did not do the event, someone else did.  It's important for the defense to be able to fully develop an alternative person who may have committed the offense.  The fact that Doug Senecal had a motive, perhaps arguable, that the jury could conclude, the opportunity, because he was driving his pickup truck which fit the description of that which was seen on the Lewis Hill Road during the period in question and that he, the jury could reasonably conclude, a finder of fact, in a light most favorable to the defendant in this case could conclude that
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he knows her whereabouts.  The indication is that at the house, at the Henkel residence there was no sturggle indicating an inference to be drawn most favorable to the defendant there was no struggle and therefore she might have known her perpetrator, that she volunteerly entered the vehicle, and at that time, for whatever reason, Doug Senecal was originally there to either find out the location of Jackie or to encourage Sarah not to come forward with allegations for whatever reasons, that things got out of hand, and that Doug Senecal at that point was involved in the homicide; that Doug Senecal at that point used the instrumentalities from the defendant's vehicle and set the defendant up.

  

THE COURT:  Before I hear from Mr. Wright, Joe, you can answer this or not, because we are dealing here with the attorney-client privilege. But my only question to you as it relates to the pending charge in Sagadahoc County against Mr. Senecal is whether or not on the list of potential witnesses that was supplied to you from the State, I assume, because knowing how thorough you are in the defense of every criminal case that you have been involved to my knowledge, you file a rule 16C request for names of witnesses, potential witness who may be called to testify on behalf of the State against your client.  To your present recollection was the name, number one, was the name of Sarah Cherry on the list of potential witnesses; and, number two, if you care to answer
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whether or not that list of potential witness  was disclosed to Mr. Senecal?



MR. FIELD:  Your Honor, the original case, the unlawful sexual - - 



THE COURT:  I understand.  That's what I'm talking about.



MR. FIELD:  - - against Mr. Senecal, was basically, form the State's point of view, a one witness case.  The indictment was handed down on the dates that Mr. Connolly gave were correct.  He was arrraigned on the 22nd of April 1988. We are talking about an incident that took place five years before.  There was only one witness.  That was the Jackie Crossman.


Because the case never was reached for trial the State never filed a formal list of witnesses.  However, when they provided me the discovery in response to my discovery request, basically the only witnesses that - they did not file a formal response to that - but the only information I got in response as to my request for discovery was basically a very brief report from David Haggett and a cpy of the defendant's speeding record, motor vehicle record from the Department of Motor Vehicles.  It could be inferred from the police report that Jackie Crossman and Jennifer Dox and David Haggett would have been the witnesses in that case.  No other witnesses would have been called. 
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THE COURT:  In the report of David Haggett, when he was then a detective, does the name Sarah Cherry appear in that report?



MR. FIELD:  No.  I've just read the report in full and there are no names other than those I've already mention. [sic] 



THE COURT:  Mr. Wright.



MR. WRIGHT:  If I can sort my way through this, what we are left with is speculation that somebody who by two marriages removed really knew Sarah Cherry.  Here is a person if was asked if he committed the crime I'm sure would take the fifth amendment.  It's improper for any party to call a witness to the stand and knowing he's going to take the fifth amendment in front of the jury, and, therefore, anything Doug Senecal might have to say about this crime is wholly inadmissible before the jury.


That leave us with nothing but evidence, if it could be called that at all, in an inadmissible form; hearsay or testimony to which, as the Court has already pointed out, there have been denials such as by Jennifer that she knew where Sarah was that day.  There is simply no nexus made here between Sarah Cherry's death and Doug Senecal.

      We could pick anybody in the world who had once been accused of a sex crime who happened to know Sarah Cherry who also happened to own a red pickup truck, which Joe Field tells me is not red but is red and white, does not look like  
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defendant's truck, and accuse them on the sheerest of speculation that somehow he had an involvement here.


That is in a nutsehell what this comes down to.  We don't have evidence in an admissible form. We don't have evidence in an admissible form.  We don't have evidence that Doug Senecal can properly give before the jury, and we don't have any reasonable probability that any of this is going to pan out to anything.


As I understand the cases, such as Richie, one of the functions of the Court or the test that the Court must apply is whether such information would have a reasonable probability of changing the outcome of the trial. This is just speculation beyond the wildest imaginations of Mr. Connolly. With all due respects to his efforts it is just silliness in the extreme.


MR. CONNOLLY:  I would like to respond to this.  This is not silliness in the extreme.  The fact that the State would argue against it strongly is fine.  I have a right to put on evidence which would tend to exculpate this defendant.  This defendant pled not guilty.  He's testified that he did not do this homicide.  Therefore there are facts which could lead the jury to believe that Doug Senecal was involved.  I don't have to ask him anything for which it would elicit a fifth amendment answer.  I could ask him a variety of questions which would not in no  way incriminate him. 
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There were other investigations involved with Douglas Senecal other than this one charge.  Mr. Field did not say whether or not Sarah Cherry was a witness in any of those other proceedings; hence the DHS file may be of relevance.



MR. FIELD:  What other charges?



MR. CONNOLLY:   I'm not sure what there are.  I have no indication or no poof that there were other charges that were lodged.  I do know that there was a direct investigation as a result of allegations made by Jackie Crossman, who was living with Sarah Cherry at the time.  It's not unreasonable to conclude that Sarah Cherry may have had some information about that.  That goes to the weight not to the admissibility ultimately.


This is not being thrown in as a smoke screen as Mr. Wright seems to indicate.  It goes to the heart of the defendant's case; which is another person could have had greater likelihood or equal likelihood to have committed the offense.  It's extremely important to the defendant to be able to provide to the jury a reasonable alternative hypothesis in order to prove that what he says is true.



THE COURT:  Let me see if I follow your logic.  Douglas Senecal is a person who is under indictment for gross sexual misconduct allegedly committed under an indictment in 1983; the victim being the step-sister of Sarah Cherry, namely Jackie Crossman.  Assuming for purposes of argument
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that Douglas Senecal is a person who has a preference for female child sexual partners, there would be a tendency on his part to perform a sexual act on Sarah Cherry or any other female child.


We know, based  upon the allegations that have been set forth here or I should not say allegations I should say positions that you've set forth, that Douglas Senecal and his wife Maureen either individually or as a joint effort bought a ticket and saw to it that the victim, the alleged victim Jackie Crossman, was secreted and absented from the jurisdiction of the State of Maine to some place in California; therefore provided the expense of that trip.  You can draw from that a conclusion or at least an inference that this was done either as a result of bribery of the victim or by intimidation and installation of fear on the part of the alleged victim.  Thus far we have no connection, no connection or any inference there there was any animosity on the part of Douglas Senecal toward Sarah Cherry, the step-sister of the alleged victim.  There is no indication that there was any knowledge, acquaintanceship, let alone any animosity, on the part of Douglas Senecal toward Dennis Dechaine.  There is no indication that - - there is a contention that Sarah Cherry's other sister who was residing with the Senecal family, either Jessica or Jennifer, that Jessica was living with the Senecals but visited and as I 
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recall the testimony of Debra Crossman, the mother of Sarah Cherry, that Mr. Crossman's daughters, Jennifer and Jackie and Jessica, resided I guess during the school year with Debra Crossman but resided with their mother, Maureen, during the summer but spent weekends during the summer with Mr. Crossman and Debra Crossman and were in the same household with Sarah during the summer months on weekends.


From this the contention is made that Jessica would have known of the baby-sitting at the Henkel residence the following Wednesday, July 6th, and, therefore, that Jessica would have told this to Douglas Senecal.  We also know, as a part of your offer of proof, that if she took the stand that Jessica would deny either (A) that she had knowledge of the baby-sitting, or (B) that she told this to Douglas Senecal.  We can therefore anticipate that if Douglas Senecal takes the stand that Douglas Senecal would, in all likelihood, deny any knowledge of any baby-sitting job on the part of Sarah Cherry.


Assuming for purposes of argument that Jessica knew that Sarah was baby-sitting on July the 6th, there is nothing to indicate that Jessica knew who Sarah was going to be baby-sitting for and where baby-sitting would be done by Sarah on behalf of the Henkels.


So in looking at this we have the further contention that Mr. Senecal has a pickup truck and that his whereabouts
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are unaccounted for, despite the fact that he gave four alibi witnesses, he produced two receipts of transactions made on that day; one for a saw purchased and one for gasoline purchased.  But we know that his alibis check out only as far as Maureen who recalls his whereabouts between somewhere between 12:30 and one o'clock on the day of Wednesday, July 6th.


In a light most favorable to the defense in this case there is nothing that would indicate other than speculation that Douglas Senecal, assuming that we were to even get into evidence in this case his sexual conviction, if any, let alone the pending charges against him, but there is nothing that would indicate that he had any knowledge of Sarah's baby-sitting, the place of her baby-sitting, and that he would have had any reason for going there other than the fact that he is under indictment.  And if he took the stand and he was asked if he had anything to do with the abduction, gross sexual misconduct and murder of Sarah Cherry, that he would invoke the fifth amendment.


And with all due respect, Mr. Connolly, I admire your tenacity.  I admrie your ingenuity, but this is inviting the jury to engage in nothing but speculation.


MR. CONNOLLY:  Your Honor, I would request that the Court in camera review the Department of Human Service's records to see if Sarah Cherry had been interviewed to see 
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whether she had been questioned in reference to any of this.



MR. MARCHESE:  I can safely say it since it's not in the record that there is no confidentiality.  However, there is nothing in the file that shows that Jennifer Dox had any conversations whatsoever with Sarah Cherry in relation to any of those sex abuse, alleged sex abuse incidents.


 
THE COURT:  Therefore the records, if viewed by the Court - I'm accepting your representations to the Court as an officer of the Court - if I were to review the DHS records in the case of hte files involving Doug Senecal, I would not find anything in there that makes reference to Sarah Cherry?



MR. MARCHESE:  I don't believe you should accept my representations.  I believe that Pennsylvania versus Richie requires you to review the entire DHS record in camera.



MR. FIELD:  I'm here on behalf of Douglas Senecal, who is here today subpoenaed near the courthouse and immediately available to testify. I'm here also on behalf and representing his wife Maureen Senecal who was at the time of these incidents the guardian of Jackie Crossman.  I've instructed Mr. Senecal to drive up to the courthouse today in his truck, which is a Ford Ranger; that is a medium-size pickup truck with no cab.  It's two colors, red and white.  It is within the immediate vicinity of the courthouse and available to show anybody who wants to look at it.
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I have in my file in my hand affidavits from him and two other witnesses. His affidavit indicates, first with regard to the relationship, it spells out the relationship, which is extremely confusing, very attenuated, but there is this connection between himself and the victim.  He also outlines in detail where he was throughout the course of that day; which outline has been given both to Mr. Wright and to Mr. Connolly in my office on Thursday prior to the start of this trial.


I also have in my file affidavits from two individuals who were with him for part of that day who can account for his whereabouts from 12:30 that day until 4:30.


I have the documents that the gentlemen have talked about earlier.  My reading of Pennsylvania versus Richie and State of Maine versus Peter Perry are that you are by obligation of this defendant, Mr. Dechaine, due process rights, required to look at the DHS file.  We have no objection to that.  We would object to its release.  I will get into that later.   I will get into that if you feel that it's necessary to later, but I don't think that after review of it you will find anything that is relevant.


My concern on behalf of Mr. Senecal is that he's going to be dragged through this and have the finger pointed at him unnecessarily.  And basically it boils down to in my analysis to this there is a 403 question.    Is this going to create
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confusion?  Is it going to mislead the jury?  Is it going to be a waste of time?


We are aware of the name of the name of the person who made the  complaint against him and who made the call to Detective Hendsbee.  Pam Babine is a disgruntled tenant who was evicted by the defendant and his wife but given - - Mr. and Mrs. Babine were tenants of my defendant, Douglas Senecals. [sic]  The Senecals sold the premises and found it necessary to evict the Babines.  They gave them notice. They gave them opportunity to buy the premises and there was a great deal of animosity; all of which can be documented between the Babines and the Senecals, as a result of this eviction.


She also, according to her brother-in-law, whom I've spoken to, has been repeatedly hospitalized.  We have as alibi witnesses for Mr. Senecal's presence during that day John Babine, Charles Holbrook, a Mrs. Norris, his wife Maureen and Jessica Crossman.  With regard to his testimony therefore, if he were called to the stand he would not exercise the fifth amendment to this case because he steadily refuses  he had anything to do with it.


I woudl suggest the problem that is going to arise there will have to be a second trial within this trial and that trial is going to be the trial of Douglas Senecal that will involve, at the least, Douglas Senecal, Pam Babine, John Babine, Charles Holbrook, Mrs. Norris, Maureen Senecal and 
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Jessica Crossman, as well as several other children.


With regard to any incident with regard to Jackie Crossman, of course he's going to take the fifth amendment,  exercise his rights.  There was no conviction.  I would remind the Court that this case was dismissed by the Court on the 25th of January 1989, but we are still within the statute of limitations period and that my defendant, Douglas Senecal, could be reindicted.  That might present lots of problems.



THE COURT:  There was never a jury empaneled?



MR. FIELD:  That's correct.



THE COURT:  The State would have to argue, the defense would be arguing that it was a dismissal with prejudice.



MR. FIELD:  That's correct.  But that still gets us into issues that are totally irrelevant and a waste of time in the matter of State of Maine versus Dennis Dechaine.


So with regard to Mr. Senecal, my position is two-fold:  First we have a rule 403 problem that is going to turn this trial into a circus; and the second thing with regard to the DHS records, that the standard that the Court looks to is would they, would the admissibility of any evidence in that record probably change the outcome of the trial, which is a direct quote from State versus Perry.  I would suggest that the Court having heard what is already in evidence and having heard what has been proffered for and against Mr. 
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Senecal as a possible criminal involvement with the murder in this case, I would suggest that it would be totally inappropriate for the Court to allow Douglas Senecal to be called as a witness or to release any of the information contained in the DHS reports, and, therefore on behalf of Mr. Senecal I would ask that his subpoena be quashed.  And on behalf of Mr. Senecal as the subject of the investigation and Mrs. Senecal as the guardian of the victim of the investigation I would ask that that DHS reports not be released after your examination of them.



THE COURT:  I will examine the DHS file at this time.



MR. MARCHESE:   The case work supervisor has highlighted some items in green magic marker to note what she felt may be relevant.  Child and Family Services provision does allow DHS to release relevant records to the Court pursuant to mandatory disclosure provisions.  If this Court does find any portions are material it may then authorize release, disclosure of those records and limiting it to counsel, if it should so order. 



THE COURT:  I have just concluded review in camera of the DHS file involving the Child Protective Services incident on Jackie Crossman. There is nothing in there that would include anything that would be anymore  than what we've already have known by way of your offer of proof. 
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Specifically, I would say only this much. That the date of Sarah Cherry's murder is recorded in there under the chronological order of events by the DHS caseworker.  And on the very last portion of that report are the items that Mr. Connolly has just made specific reference to as to the anonymous call, the taking of the bicycle, the nervousness, and there is nothing more in the file.  I'm now returning the file to Mr. Marchese.


Therefore, after having reviewed the file in camera I will not order its release for review.  I will order that its confidentiality be maintained under the provisions of Title 22,Section 4007.



MR. MARCHESE:  4008



THE COURT: That's correct.   Thank you. That being the case, the Court having considered the offer of proof by Mr. Connolly, having considered the arguments of counsel by all parties and having reviewed in camera the DHS confidential file, it is the judgment of this Court that it would be inappropriate for defense counsel to call Mr. Senecal for the purposes outlined in the offer of proof as well as the calling of DHS worker Jennifer Dox. 



MR. CONNOLLY:  I, at this time, would request a few minutes to think things over.



THE COURT:  We are going to recess for about 45 minutes and beg the jury's indulgence because none of us have 
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had lunch.  Thank you.

(Whereupon the chambers conference concluded at 1:33)

[This copy  of the transcript was rekeyed from a photocopy on 14  August 2005, by morrison bonpasse.
The transcribed chambers conference seems to have taken place at page 1373, Volume 7, of the regular trial transcript, during a lunch break in the testimony by Dennis Dechaine.  He had just testified at the end of Prosecutor Wright's questioning, "I did not murder Sarah Cherry."   Both transcripts were produced by Official Court Reporter, Philip Galucki.  It's not known why two transcripts with different numbering sequences were produced on that day.  This transcript of the chambers conference was recently located among the copies already possessed by Trial and Error, hence the delayed posting to the Trial and Error website. ]
